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- The MAILING DA TE of this communication appears on the cover sheet with the correspondence address — 



MONTH(S) FROM 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3_ 

THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply Is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 ) K Responsive to communication(s) filed on amendment b, filed 2/4/2002 . 

2a) □ This action is FINAL. 2b) K This action is non-final. 

3) □ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under £x parre Quayfe, 1935 CD. 11; 453 O.G. 213. 

Disposition of Claims 

4) K Claim (s) 21, 29-34, and 39 Is/are pending in the application. 

4a) Of the above, claim(s) is/are withdrawn from consideration. 

5) □ Claim(s) is/are allowed. 

Is/are rejected. 



6)K Claim (s) h 21, 29-34, and 39 

?)□ Claim{s) 

8)0 Claims 



is/are objected to. 



are subject to restriction and/or election requirement. 



Application Papers 
9) □ The specification is objected to by the Examiner. 



is/are objected to by the Examiner. 
Is: alD approved blD disapproved. 



lOD The drawing(s) filed on 

11) 0 The proposed drawing correction filed on 

12) n The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) 0 Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d). 
a)D All blD Some* c)D None of: 

1 . □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. 

3. □ Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14) 0 Acknowledgement Is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 



Attachment! s) 

1 5) ^ Notice of References Cited (PTO-892) 

1 6) n Notice of Draftsperson's Patent Drawing Review (PTO-948) 
17} d Information Disclosure Statennerrt(s) (PTO-1449) Paper No(8). 



1 8) CH Interview Summarv (PTO-41 3) Paper No{s). 

1 9) CU Notice of Informal Patent Application (PTO-1 52) 

20) 0 Other: 



U. S. Patent and Trademark Office 

PTO-326 (Rev. 9-00) 



Office Action Summary 



Part of Paper No. 13 





Application/Control Number: 09/309,157 



Page 2 



Art Unit: 2877 



DETAILED ACTION 



Claim Objections 



1 . Claim 3 1 is objected to because of the following infomialities: Claim 3 1 depends from 
canceled claim 26, therefore examiner is going to assume it depends on claim 21 for examination 
purposes. Appropriate correction is required. 



2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. Claims 1,21, 29-32 are rejected imder 35 U.S.C. 103(a) as being unpatentable over 
Mayes ('526) in view of Kemeny et al. ('963). 

Claim 1 

Mayes ('526) discloses a light source (10) capable of producing a near infrared radiation 
in a controllable direction to a substance location (13) (See Fig. 1). 

The reference of Mayes ('526) further discloses a sensor (1 1) oriented towards the 
substance location and capable of sensing near infrared radiation reflected from the substance 



Claim Rejections - 35 USC § 103 



location (See Fig. 1). 
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Mayes C526) further discloses a housing (1 1) including a monochromator having no 
moving optical components and capable of isolating narrow portions of the near infrared spectrum 
and a detector (52) positioned to detect and quantify one isolated narrow portions of the near 
infrared spectrum created (Col. 2, lines 53-60). It is obvious to one skilled in the art to know that 
the sensor of Mayes ('526) produces the same type of information as a monochromator by 
isolating the wavelengths with a photodetector array as disclosed in Col. 2, lines 53-60 and Col. 
6, lines 6, lines 27-47). 

The reference of Mayes C526) further discloses a communication member (28) between 
the sensor (11) and the monochromator (30) to transfer the sensed near infrared radiation to the 
monochromator (See Fig. 1). 

Mayes ('526) further discloses a processor (34) operatively connected to the 
monochromator for determining the amount of constituents in the substance based on the detected 
near infrared spectrum (Col. 4, lines 46-58). 

Mayes C526) teaches the claimed invention of the substance (13) being movable relative 
to the housing (11). 

Mayes C526) substantially teaches the claimed invention except that it does not show the 
monochromator being selected from the group consisting of a stationary interferometer, a 
stationary Hadamard mask, an acoustic-optic txmable filter (AOTF), and an electro-optic 
modulator. Kemeny et al. ('963) shows that it is known to use a acoustic-optic tunable filter 
(AOTF) (See Abstract) for obtaining rapid wavelength change. It would have been obvious to 
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combine the device of Mayes C526) with the AOTF of Kemeny et al. ('963) for the purpose of 
providing the improvement of making the apparatus more efficient, stable, and mechanically less 
complicated. 
Claim 21 

Mayes C526) discloses irradiating the substance (13) with near infrared radiation (Col. 3, 
lines41-49)(See Fig. 1). 

The reference of Mayes C526) further discloses a sensor (1 1) for sensing near infi-ared 
radiation reflected fi-om substance location (Col. 4, lines 26-35) (See Fig. 1). 

Mayes ('526) further discloses isolating the sensed radiation into one narrow portions of 
the spectrum (Col. 2, lines 53-60). 

Mayes ('526) further discloses analyzing one narrow portion and determining the amount 
of constituents in the substance (Col. 2, lines 53-60). 

Mayes C526) substantially teaches the claimed invention except that it does not show the 
monochromator being selected fi"om the group consisting of a stationary interferometer, a 
stationary Hadamard mask, an acoustic-optic tunable filter (AOTF), and an electro-optic 
modulator. Kemeny et al. ('963)shows that it is knovm to use a acoustic-optic tunable filter 
(AOTF) (See Abstract) for obtaining rapid wavelength change. It would have been obvious to 
combine the device of Mayes C526) with the AOTF of Kemeny et al. ('963) for the purpose of 
providing the improvement of making the apparatus more efficient, stable, and mechanically less 
comphcated. 
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Claims 29-32 

Mayes ('526) discloses the claimed invention except for utilizing the constituents for 
agricultural hybrid development, breeding programs, soil analysis, or non-destructive analysis of 
nutraceuticals. It would have been obvious to one having ordinary skill in the art at the time of the 
invention was made to combine Mayes C526) with one of these analysis systems since it was well 
know in the art that the analysis would provide better information for harvesting. 

4. Claims 33,34 are rejected under 35 U.S.C. 103(a) as being impatentable over Mayes 
C526) in view of Funk et al. C040). 
Claim 33 

Mayes (*526) discloses a method of irradiating the substance (13) with near infrared light 
(Col. 3, lines 41-49)(See Fig. 1). 

Mayes C526) substantially teaches the claimed invention except that it does not show a 
method of a sensor, sensing near infrared light that is reflected off the substance while moving the 
sensor relative to the substance. Funk et al. ('040) shows that it is known to provide a method of 
moving a sensor (See Fig. 2) relative to the substance and sense near infrared light reflected from 
the substance (See Fig. 1) (Col. 4, lines 17-24) for a increased mobility of an apparatus. It would 
have been obvious to combine the method of Mayes ('526) with the moving of the sensor relative 
to the substance of Funk et al. ('040) for the purpose of providing mobility to the apparatus in 
large fields to be measured. 
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Mayes ('526) further discloses isolating the sensed radiation into one narrow portions of 
the spectrum (Col. 2, lines 45-60). 

Mayes C526) further discloses analyzing in real time one narrow portion and determining 
the amount of constituents in the substance (Col. 2, lines 45-60; Col. 7, lines 3-13) 
Claim 34 

Mayes ('526) substantially teaches the claimed invention except that it does not show 
carrying a source for NIR, the sensor and devices to isolate the analyze the sensed radiation on a 
mobile carrier, which can be moved past the substance . Funk et al. ('040) shows that it is known 
to carry a source and sensor system moved past a substance (See Fig. 1) for a increased mobility 
of an apparatus. It would have been obvious to combine the device of Mayes C526) with the 
mobile carrier of Funk et al. ('040) for the purpose of providing real-time measurements of large 
area amounts of substance. 

5. Claim 39 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mayes ('526) in 
view of Kemeny et al. ('963). 
Claim 39 

Mayes ('526) discloses a light source (10) capable of producing a near infrared radiation 
in a controllable direction to a substance location (13)(See Summary of Invention) (See Fig. 1). 
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The reference of Mayes C526) further discloses a sensor (1 1) oriented towards the 
substance location and capable of sensing near infrared radiation reflected from substance location 
(Col. 4, lines 26-35) (See Fig. 1). 

Mayes C526) discloses a monochromator having no moving optical components (See Fig, 
1) and capable of isolating narrow portions of the near infrared spectrum (Col. 2, lines 45-60) and 
a detector (52) positioned to detect and quantify one isolated narrow portions of the near infrared 
spectrum created (See Fig. 1 ; Col. 2, lines 45-60). It is obvious to one skilled in the art to know 
that the sensor of Mayes ('526) produces the same type of information as a monochromator by 
isolating the wavelengths v^th a photodetector array as disclosed in Col. 2, lines 45-60). 

Mayes C526) substantially teaches the claimed invention except that it does not show the 
monochromator being selected from the group consisting of a stationary interferometer, a 
stationary Hadamard mask, an acoustic-optic tunable filter (AOTF), and an electro-optic 
modulator. Kemeny et al. ('963)shows that it is known to use a acoustic-optic tunable filter 
(AOTF) (See Abstract) for obtaining rapid wavelength change. It would have been obvious to 
combine the device of Mayes C526) with the AOTF of Kemeny et al. ('963) for the purpose of 
providing the improvement of making the apparatus more efficient, stable, and mechanically less 
complicated. 

The reference of Mayes C526) further discloses a communication member (28) between 
the sensor (11) and the monochromator (30) to transfer the sensed near infrared radiation to the 
monochromator (See Fig. 1). 
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Mayes ('526) further discloses a processor (34) operatively connected to the 
monochromator for determining the amount of constituents in the substance based on the detected 
and quantified one or more isolated narrow portions of the infrared spectrum (Col. 2, lines 45-60; 
Col. 7, lines 3-42). 

Response to Arguments 

6. Applicant's arguments with respect to claims 1 ,2 1 ,29-34,39 have been considered but are 
moot m view of the new ground(s) of rejection. 

Conclusion 

7. If the applicant wishes to send a Fax dealing with either a proposed amendment or for 
discussion for a phone interview, then the Fax should: 

1) Contain either a statement "DRAFT or TROPOSED AMENDMENT" on the Fax 
cover sheet; and 

2) Should be unsigned by the attorney or agent. 

This will ensure that it will not be entered into the case and will be forwarded to the examiner as 
quickly as possible. 

Papers related to the application may be submitted to Group 2800 by Fax transmission. Papers 
should be faxed to Group 2800 via the PTO Fax machine located in Crystal Plaza 4. The form 
of such papers must conform with the notice published in the Official Gazzette, 1096 OG 30 
(November 15, 1989). The CP4 Fax Machine number is: 

(703) 308-7722 
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Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Examiner Michael P. Stafira whose telephone number is (703) 308-4837. 

Any inquiry of a general nature or relating to the status of this application should be 
directed to the Group jeceptionist whose telephone number is (703) 308-0956. 




MichaefP. Smfira 
Patent Examiner 
Art Unit 2877 



April 9, 2002/mps 



